
Statement to the HOA pertaining to the 1998 Covenants. 

 

Background.  In 1998 the original Covenants for CMRHOA were dated and attached to 

the Plat map by the Redstone Land Company, Inc. and were recorded with the 

Montezuma County Clerk and Recorder.  The Redstone Land Company is listed as the 

Grantor. The original 1998 Covenants contain Covenant 32, which states that “the 

Grantor reserves to itself the right to vary or modify the aforesaid covenants.”  Over the 

past years, previous CMRHOA boards sought to change the original 1998 Covenants. In 

2005 and again in 2008, Amendments were filed. Neither of these versions was signed 

by the Grantor, and the Grantor did not approve or initiate the document.  

 

This has caused confusion as to the version of the Covenants that CMRHOA should be 

following. In January 2022, the Board of CMRHOA voted and approved to have this 

matter researched and documented by our attorney, Tyler Denning, of the Newbold 

Chapman law firm in Durango Colorado. After several months, the Legal 

Memorandum was delivered to the Board at a closed session in May 2022. 

 

 

Analysis and Documentation.  There are three different court cases that were referred to 

in the Legal Memorandum created for CMRHOA Inc. by Newbold Chapman.  These 

are cases in which CMRHOA found itself in: the 2012 case, the 2017 case, and the 2018 

case.  Each of these cases was performed in the Montezuma Courts. Montezuma County 

Court Case No 11CV200; No 2016CV18; and No 2018CV8. 

 

The courts in these cases would refer to the 1998 Covenants.  In the case 2016CV18 the 

court referred to applying the 1998 Covenants and referred to a specific covenant from 

1998. Memo page 6: “By applying1998 version of Covenant 27, and not the amended version 

appearing in the 2005 Amendments, the Court implied without directly deciding that the 2005 

Amendments were not effective.”  In the case 2018CV8 the District Court, on appeal, 

upheld the County Court decision.  Memo page 6: “…relied on the language of Covenant 27 

from the 1998 Covenants to support the assessment of dues for road maintenance.” 

 

In the course of the analysis and discovery, it was shown that there is no evidence that 

the assignment of rights to the 1998 Covenants were ever assigned to CMRHOA Inc.  

Memo Page 5: “We have been unable to locate any document that assigned Redstone’s rights 

under the covenants to any other person or entity.“   There is no documentation that has 

been available that shows that the Redstone company assigned the rights to CMRHOA. 

 



It was declared by the court that CMRHOA Inc. is not CCIOA – and thus not obligated 

to follow the CCIOA rules.  Memo Page 5:  “In an order dated April 25, 2012 in Montezuma 

County District Court Case No 11CV200, the Court determined that the CMRHA was not a 

“CCIOA Community” and thus was not subject to the statutory governing provisions of the 

Colorado Common Interest Ownership Act (“CCIOA”)”.  In the later cases this was upheld 

and CMRHA was referred to as a ‘common interest community by implication’, but not 

CCIOA. 

 

While the 2005 Covenants and the 2008 Covenant Amendments were discussed, neither 

was used in the judgments handed down.  Memo page 8: “…the District Court has twice 

recognized that CMRHA recorded the 2005 and 2008 covenant amendments in the county 

property records and that these amendments were not authorized or signed by Redstone.”   

 

Conclusions.  Upon meeting in closed session in June 2022 the Board of CMRHOA 

decided unanimously that the best interests of Cedar Mesa Ranches would be served by 

identifying that the 1998 Covenants will be the version followed by CMRHOA and that 

other versions will be dismissed.  This is also stated in the Resolution that was created 

and signed by the President and Treasurer. 

 

Further, the Board of CMRHOA agreed that this Statement should be created and 

approved by the Directors, and then communicated to the membership of the HOA as 

this is their fiduciary responsibility as Directors. The membership has every right to 

understand the impact of this decision as it affects everyone and that the membership 

dues produced the Legal Memorandum.   

 

Finally, the Board of CMRHOA considers this matter as a closed chapter in the history 

of Cedar Mesa Ranches. From this, we now move forward. 

 

 

All excerpts are from the Review of the Covenants for Cedar Mesa Ranches Homeowners 

Association Inc., by Newbold Chapman, Tyler Denning in April 2022. 

 

 

 

 

 

 



Statement to the HOA pertaining to the Intent to have Redstone Assign Rights of the 

1998 Covenants to CMRHOA Inc. 

 

During the June 2022 closed session of the Board discussing the 1998 Covenants, the 

Board of CMRHOA agreed to pursue locating the Grantor at the Redstone Company.  

The intent is to start a dialogue to have Redstone assign the rights of the Covenants to 

CMRHOA. 

 

That contact has been made; the Grantor is willing to assign the rights of the covenants 

to CMRHOA; and the Board has agreed to have the proper legal documents created, 

signed, and recorded in the County Clerk’s office.  

 

The intent is that once the rights have been legally assigned to CMRHOA, that any 

future amendments to the 1998 Covenants will require a 2/3 vote of the entire 

membership for approval. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Statement to the HOA addressing the Short Term Rentals in CMRHOA. 

 

Background.  In 1998 the original Covenants for CMRHOA were dated and attached to 

the Plat map by the Redstone Land Company, Inc. and were recorded with the 

Montezuma County Clerk and Recorder.  The Redstone Land Company is listed as the 

Grantor.  

 

During the past decade, the growth of the short term rental business, both across the 

nation and Colorado, is well documented.  This has caused confusion as to how our 

covenants should be interpreted in addressing this issue of short term rentals.   In 

January 2022, the Board of CMRHOA voted and approved to have this matter 

researched and documented by our attorney, Tyler Denning, of the Newbold Chapman 

law firm in Durango Colorado. After several months, the Legal Memorandum was 

delivered to the Board at a closed session in May 2022. 

 

 

Analysis and Documentation.  After reviewing the 1998 Covenants the following 

determinations were made. Memo page 9: “Currently, there do not appear to be any 

restrictive covenants in either the 1998 Covenants or 2005 Amendments that specifically address 

short term rentals.” 

 

In the past several years, this issue has been brought to the courts and the Colorado 

Court of Appeals has held that a blanket prohibition on commercial uses and a 

restriction of property for residential purposes does not prohibit short term rentals. 

Houston v. Wilson Mesa Ranch Homeowners Association Inc.  Memo Page 10: from Houston: 

“we agree with the courts that have held that mere temporary or short term use of a residence 

does not preclude that use from being ‘residential’.  Moreover, even if we were to find the 

covenants ambiguous in this regard, we would be required to adopt the construction of 

‘residential’ that favors the free and unrestricted use of Houston’s property.” 

 

Conclusions.  Upon meeting in closed session in June 2022 the Board of CMRHOA 

decided unanimously that the best interests of Cedar Mesa Ranches would be served by 

identifying that the 1998 Covenants do not address short term rentals and that the 

Board cannot prohibit short term rentals.  This is also stated in the Resolution that was 

created and signed by the President and Treasurer. 

 

The recommended avenue open to us at this time, should we decide to move forward 

with amending the covenants concerning short term rentals, is to pursue have the rights 



of the 1998 Covenants assigned to CMRHOA, and then work to amend those covenants 

to clarify what the desires of the HOA would be in this regard. Any amendment would 

be subject to a 2/3’s vote of the membership in order to approve a change.  This would 

be a lengthy and expensive process. 

 

Finally, the Board unanimously agreed to work with the homeowners in the situation of 

short term rentals to benefit the community, with the express purpose of working with 

those owners in the use of those properties with short term use, including road speed 

and campfire control. 

 

Further, the Board of CMRHOA agreed that this Statement should be created and 

approved by the Directors, and then communicated to the membership of the HOA as 

this is their fiduciary responsibility as Directors. The membership has every right to 

understand the impact of this decision as it affects everyone and that the membership 

dues produced the Legal Memorandum.   

 

Finally, the Board of CMRHOA considers this matter as a closed chapter in the history 

of Cedar Mesa Ranches. From this, we now move forward. 

 

 

All excerpts are from the Review of the Covenants for Cedar Mesa Ranches Homeowners 

Association Inc., by Newbold Chapman, Tyler Denning in April 2022. 

 

 

 



 

 

LEGAL MEMORANDUM 
 

TO:   ALLEN GIANNAKOPOULOS, Board President  
Cedar Mesa Ranches Homeowners’ Association, Inc. 

 
FROM: TYLER DENNING  
 
RE:  QUESTIONS RELATED TO PROPERTY COVENANTS 
 
Date:  4/26/2022 
 

Cedar Mesa Ranches Homeowners Association, Inc. (“CMRHA”) is a non-profit domestic 
corporation formed under the laws of the State of Colorado on August 3, 1998. Currently, CMRHA 
operates as the homeowner’s association for Cedar Mesa Ranches Subdivision (“Subdivision.”) 
There are 139 residential lots in the Subdivision. Over time, questions have arisen regarding the 
enforceability of certain covenants and restrictions related to the subdivision. The purpose of this 
memorandum is to outline the current status of the covenants related to the Subdivision and to 
answer questions posed by the CMRHA Board. 
 

I. Questions Presented 
The Board of Directors for CMRHA has asked the following questions: 
 

1) Do  the Articles of Incorporation for CMRHA limit the organization to only provide Road 
Maintenance? 

 
2) Does Covenant 32 require that all amendments to the 1998 plat covenants have the 

approval of the Redstone Land Company, Inc. (“Redstone”)? If so, have there been any 
changes in the law that modify this requirement? 

 
3) Is it possible for CMRHA to receive an assignment of any right reserved to Redstone? 
 
4) What is the procedure for amending the covenants of CMRHA? 

 
5) What avenues exist for CMRHA to address short term rentals? 

 
II. Brief Answer 

 
1) No. The purpose stated in the Articles of Incorporation include the maintenance of 

roads, the enforcement of covenants, and the operation of a property owners 
association.  
 

2) Yes. Although the issue is still undecided, for the reasons set forth below, it is likely 
that the Montezuma District Court would find that Redstone must act to amend the 
covenants. There have been no changes in the law that would modify this 
requirement. 
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3) Yes. If the Grantor is willing, an assignment of all rights to the CMRHA is possible. 
 
4) As set forth below, the process for amending the Covenants is dependent on whether 

the Redstone assigns its rights to CMRHA. 
 

5) CMRHA would likely need to amend its covenants in order to address short term 
rentals.  

 
III. Factual Background 

 

A. Creation of CMHRA and the 1998 Covenants. 

The Subdivision was formed by the recording of a plat by Redstone Land Company, Inc. 
(“Redstone” or “Grantor”) with the Montezuma County Clerk and Recorder at Reception No. 
473996, on September 9, 1998 (the “Plat.”) The Plat contains 32 covenants and property 
restrictions under the heading “Covenants, Easements and Restrictions.” (hereinafter “1998 
Covenants.”) All lots located in the Subdivision are subject to and governed by the 1998 
Covenants, however, no separate declaration of covenants for the Subdivision was recorded by the 
original declarant when the Plat was recorded. The 1998 Covenants do not specifically mention 
the assessment of dues. 

The 1998 Covenants contain the following relevant clauses: 

30. These covenants, restrictions and easements may be enforced by the owner(s) of 
any lot in said subdivision (including Grantor) against any person or persons 
violating or attempting to violate any provision hereof, either to restrain the 
violation thereof or to recover damages caused thereby. The failure to enforce any 
of these covenants, restrictions or easements shall in no event be deemed a waiver 
of the right to do so thereafter. Invalidation of any of these covenants, restrictions 
and easements shall not affect any other of these provisions which shall thereafter 
remain in full force and effect. Any lot owner who violates any of these covenants, 
restrictions and easements shall be liable for the reasonable attorneys’ fees and legal 
expenses of any other lot owner who is successful in a legal action to enforce such 
covenant, restriction or easement.  
 

31. These covenants, restrictions and easements may also be enforced by the Board of 
County Commissioners. The County shall likewise be entitled to recover the 
reasonable attorney’s fees and legal expenses of enforcement in a successful legal 
action. 
 

32. The Grantor reserves to itself the right to vary or modify the aforesaid covenants,  
restrictions and easements, in cases of hardship or practical difficulty where the 
basic intent and purposes of said covenants, restrictions and easements would not 
be violated, subject to approval by the Cedar Mesa Ranches Homeowner’s 
Association.  
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The Plat makes various references to the existence of a property association including the 
following notice: 

The covenants for this subdivision requires [sic] compliance with the Montezuma 
County Land Use Code Chapter 5, Section 1, which are enforceable by the County. 
Additional Covenants, [sic] are enforceable by the Developer/Landowner and or 
the Homeowner’s Association, and are on file with this Plat, and shall be provided 
to any purchaser or a tract or lot within thus subdivision. 

The Articles of Incorporation creating CMRHA were filed with the Colorado Secretary of 
State’s office on August 3, 1998. The purpose of the corporation as stated in the Articles of 
Incorporation is: 

The purpose for which the Corporation is organized is to provide an entity for the 
maintenance of roads and enforcement of covenants and operation of the property 
owners association which is part of Cedar Mesa Ranches Subdivision development, 
according to the protective covenants now or hereafter recorded in the public 
records of Montezuma County, Colorado, located in the City of Cortez, County of 
Montezuma, State of Colorado. 

B. 2005 Amendments. 

A document titled “Covenants of Cedar Mesa Ranches Homeowners Association, Inc.” 
was recorded with the Montezuma County Clerk and Recorder at Reception No. 535880 (the “2005 
Amendment”) on November 1, 2005. The 2005 Amendment purports to be an amendment of the 
1998 Covenants. The 2005 Amendments purport to have been passed by a majority of the lot 
owners in the Subdivision on or about October 25, 2005. The minutes for a CMRHA meeting held 
on October 25, 2005 state that 107 members voted on the issue of amending the covenants, but do 
not contain a tally of the votes for each amendment.  The 2005 Amendment was not signed by 
Redstone Land Company, nor is there any evidence that Redstone approved or initiated the 
document.  

The 2005 Amendments contain the following relevant changes: 

Definition: 
 
Commercial – Any venture, which is done for a profit basis.  
  

 
26. Maintenance of the private access roads within the subdivision shall be the sole 

responsibility of Cedar Mesa Ranches Homeowner’s Association Inc. Each lot owner 
agrees to keep their section of the road free of debris and all other natural and man-made 
obstructions. Cedar Mesa Ranches Homeowner’s Association Inc will maintain roads in 
common with others in a suitable condition for two-wheel drive vehicular traffic except for 
extreme conditions where four-wheel drive may be needed.  
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29. These covenants, restrictions, and easements may be enforced by the owner(s) of any 
lot/tract in said subdivision, the Cedar Mesa Homeowner’s Association Inc. or Board of 
County Commissioners (including Grantor) against any person or persons violating or 
attempting to violate any provision hereof, either to restrain the violation thereof and/or 
to recover damages caused thereby. The failure to enforce any of these covenants, 
restrictions or easements shall in no event be deemed a waiver of the right to do so 
thereafter. Invalidation of any of these covenants, restrictions and easements shall not 
affect any other of these provisions which shall thereafter remain in full force and effect. 
The party who loses a legal action in the courts which concerns the covenants, restrictions 
and/or easements shall be liable for reasonable attorneys’ fees and legal expenses of the 
winning party in the legal action.  

 
30. The Cedar Mesa Homeowner’s Association Inc. reserves to itself the right to vary or 

modify the aforesaid covenants, restrictions and easements, for an individual lot/tract 
owner in cases of hardship or practical difficulty where the basic intent and purposes of 
said covenants, restrictions and easements would not be violated, subject to approval first 
of a majority vote of the board and then a majority vote of the membership of the Cedar 
Mesa Ranches Homeowner’s Association, Inc.  

 
31. These Covenants may be altered or changed or added to by a 2/3 vote of the membership 

of the Cedar Mesa Homeowner’s Association, Inc. The owner(s) of a lot or tract has one 
vote for each lot or tract owned as shown on the survey map.  

 
The recorded covenants also include the following notation: 

 
These Covenants, Easements and Restrictions were modified and changed by a majority 
vote of the lot/tract owners of the Cedar Mesa Ranches subdivision on October 25, 2005. 
They were modified and changed from the then enforce [sic] Covenants, Easements and 
Restrictions as shown on the Plat map of Cedar Mesa Ranches Subdivision as recorded 
in the office of the County Clerk of Montezuma County, Colorado. Plat book 13 page 
138. The Covenants, Easements and Restrictions here listed are the legal and binding 
Covenants, Easements and Restrictions for the Cedar Mesa Ranches subdivision as of 
October 25, 2005. 
 

C. 2008 Amendments. 

 On or about January 15, 2008, CMRHA again attempted to amend its covenants (“2008 
Amendment”).The 2008 Amendment were recorded with the Montezuma County Clerk and 
Recorder  on January 23, 2008. The 2008 Amendments purport to have been passed by two-thirds 
vote of the lot owners in the Subdivision. According to meeting minutes of January 15, 2008, each 
of the  2008 Amendments that was deemed to have passed received at least 93 votes. The text of 
the 2008 Amendments will not be recited here as they do not impact the analysis of this 
memorandum. 

D. Assignment of Redstone’s Rights. 
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 We have been unable to locate any document that assigned Redstone’s rights under the 
covenants to any other person or entity. This is noteworthy as, generally speaking, a developer of 
a subdivision assigns any reserved rights to the property owner’s association in order to avoid a 
situation in which the developer no longer own’s property in a subdivision, yet,  must still enforce 
the restrictive covenants in the subdivision. 

E. Decisions of the Montezuma District Court. 

 Over the years, CMRHA has taken part in numerous lawsuits related to its covenants and 
its authority to collect assessments. These lawsuits have resulted in orders that contain rulings that 
impact the analysis of this memorandum. 

In an Order dated April 25, 2012 in Montezuma County District Court Case No 11CV200, 
the Court determined that the CMRHA was not a “CCIOA Community” and thus was not subject 
to the statutory governing provisions of the Colorado Common Interest Ownership Act 
(“CCIOA”). For all intents and purposes, this meant that CMRHA could not avail itself of the 
statutory provisions of CCIOA that provide structure for the administration and governance of a 
common interest community in Colorado. In making its ruling, the Court noted the following: 

1. Covenants of Cedar Mesa Ranches Homeowners Association, Inc. filed with the 
Clerk and Recorder on November 1, 2005 (Exhibit 3). The Covenants purport to be 
amendments of the original covenants on the CMR Plat and were adopted “by a 
majority vote of the lot/tract owners of Cedar Mesa Ranches subdivision on 
October 25, 2005.” The Covenants provide for the maintenance of private access 
roads in the subdivision by the CMRHA. The Covenants are unsigned and the 
grantor – Redstone Land Company, Inc. did not sign the Covenants.  

2. Amendments to the Protective Covenants of Cedar Mesa Ranches Homeowners 
Association, Inc. dated January 12, 2008 and filed with the Clerk and Recorder on 
January 23, 2008. The Amendments are unsigned and the grantor – Redstone Land 
Company, Inc. did not sign the Amendments.  

 It is important to note that the Court in 11CV200 did not decide whether the 2005 
Amendments and 2008 Amendments were valid. Instead, the Court noted that the amendments 
were not initiated or approved by Redstone. A decision on the validity of the amendments to the 
covenants was not necessary for the Court to decide the issue before it, however, as the Court 
recognized in its opinion that CMRHA had already admitted that the “amendments made in 2005 
and 2008 did not recognize CCIOA as applicable law or comply with the statutory requirements 
for a common interest community.” Accordingly, the opinion used by the Court in 11CV200 is 
informative as to the validity of the amendments to the covenants but does not decide the issue. 

 After receiving the decision in 11CV200, the CMRHA board adopted a “Resolution 
Regarding Public Notice of Applicability of CCIOA” on March 19, 2014. The Resolution was 
made with the intention of bringing the association within the scope of CCIOA. Shortly thereafter, 
a “Resolution Regarding Public Notice of Applicability of CCIOA” was recorded by CMRHA 
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with the Montezuma County Clerk and Recorder at Reception No. 593995 (the “2014 
Resolution”).  

Relying on the recorded notices, CMRHA filed liens on various properties in the subdivision 
related to the owners of those lots failure to pay yearly assessments. It appears from various court 
records, that the liens were subsequently released by CMRHA. However, CMRHA still attempted 
to collect on the past due assessments through the court system.  

In response, to CMRHA’a lawsuit initiated in 16CV18 (“Lyons Case”) to collect past due 
assessments, a property owner filed a counterclaim seeking: (1) declaratory judgment to determine 
if CMRHA had the authority to assess property owners for dues and other charges and (2) a claim 
for filing a fraudulent lien.  The Lyons Case was decided on the basis of motions filed by the 
parties.  

The Court’s opinion in the Lyons Case is relevant to the analysis in this memorandum for two 
reasons.  First, in its ruling the Court again called out the fact that the 2005 Covenants were not 
signed by Redstone and that Redstone did not approve or initiated the document. Later in its 
opinion, the Court went on to cite Covenant 27 from the 1998 Covenants. By applying 1998 
version of Covenant 27, and not the amended version appearing in the 2005 Amendments, the 
Court implied without directly deciding that the 2005 Amendments were not effective.  

Second, the Court in the Lyons Case decided the case in favor of CMRHA by determining that 
CMRHA was a common interest community by implication and therefore CMRHA had the 
authority to make and collect assessments to maintain the common areas of the Subdivision – 
including the private roads. The Court, however, refused to allow CMRHA to avail itself of the 
lien provisions in CCIOA. The Court recognized that without the lien provisions of CCIOA, CMR 
would have to sue lot owners who fail to pay assessments and that CMR will have to obtain liens 
through a more time consuming, intensive procedure.  

F. Nighteagle Litigation. 

A short time after the Court made its determination in the Lyons Case, CMRHA brought a 
small claims case against an owner for unpaid assessments. The lot owner challenged the validity 
of the application of the holding in the Lyons Case to the lot owner under a variety of legal theories. 
Ultimately, the small claims court ruled in CMRHA’s favor on the issue of the assessment of dues 
relying in part on the decision in the Lyons Case. The decision of the small claims court was 
appealed to the Montezuma County Court which upheld the decision. The case was then appealed 
to the Montezuma County District Court.  

The District Court upheld the County Court decision. In so doing, the District Court once 
again found that CMRHA is a common interest community by implication and relied on the 
language of Covenant 27 from the 1998 Covenants to support the assessment of dues for road 
maintenance. Ultimately, the Colorado Supreme Court refused to review the case leaving the 
District Court’s decisions intact on those issues. The remaining issues were remanded to the 
County Court for trial.  
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To our knowledge, the above cases represent the only matters in which the enforcement of 
any covenants related to the Subdivision have been litigated. In addition, the above information 
regarding the history of the various covenants is correct to the best of our knowledge based upon 
the documents and records that we have been provided. If any of the above information is incorrect, 
please let us know immediately as it could impact our analysis.  

IV.  Analysis and Authorities 

1) Do  the Articles of Incorporation for CMRHA Limit the Organization to only Provide 
Road Maintenance? 

As stated above, the purpose section contained within the Articles of Incorporation is 
defined and specifically includes the maintenance of roads, the enforcement of covenants, and the 
operation of the property owner’s association. Accordingly, the Articles of Incorporation do not 
materially limit the operation of CMRHA to only road maintenance. 

2) Does Covenant 32 require that all amendments to the 1998 plat covenants have the 
approval of the Redstone Land Company, Inc. (“Redstone”)? If so, have there been any 
changes in the law that modify this requirement? 

 
The construction of a covenant is a question of law. Evergreen Highlands Ass'n v. West, 

73 P.3d 1 (Colo. 2003). Covenants are construed as a whole, keeping in mind their underlying 
purpose. Buick v. Highland Meadow Estates at Castle Peak Ranch, Inc., 21 P.3d 860 (Colo.2001); 
Quinn v. Castle Park Ranch Prop. Owners Ass'n, 77 P.3d 823 (Colo.App.2003). A covenant that 
is clear on its face will be enforced as written. Double D Manor, Inc. v. Evergreen Meadows 
Homeowners' Ass'n, 773 P.2d 1046 (Colo. 1989). Any doubt relative to the meaning and 
application of the covenant must be resolved in favor of the unrestricted use of property. Dunne v. 
Shenandoah Homeowners Ass'n, 12 P.3d 340 (Colo.App.2000). 
 

In this case, Covenant 32 of the 1998 Covenants provides that the Grantor reserves “to 
itself the right to vary or modify the aforesaid covenants,  restrictions and easements in cases of 
hardship or practical difficulty where the basic intent and purposes of said covenants, restrictions 
and easements would not be violated, subject to approval by the Cedar Mesa Ranches 
Homeowner’s Association.” Admittedly, this language is not a model for clarity. However, the 
language does reserve the right to modify the covenants to Redstone subject to approval by 
CMRHA. Under Colorado law, the use of the word “modify” would likely be found to allow 
amendment of all covenants. See Evergreen Highlands Ass'n v. West, 73 P.3d at 2 (modification 
clause in covenants which stated owners “may change or modify any one or more of said 
restrictions” was expansive enough to allow adoption of new amendment). Accordingly, based on 
the plain language of the 1998 Covenants, it is likely that modification of the 1998 Covenants 
requires some action or consent on the part of Redstone.  

  
We have not located any legal authority or case law that interprets a similar covenant. We 

would note, however that the Covenant 32, if read to require the Grantor’s approval in order to 
modify the 1998 covenants, would represent a departure from the general rule that common-
interest communities have the implied power to amend their declaration on two-thirds vote. See 
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Restatement (Third) of Property (Servitudes) § 6.10 (2000)(“an amendment adopted by members 
holding two-thirds of the voting power is effective for all purposes except as stated in subsections 
(2) and (3)”). We would also note that, with the adoption of CCIOA in 1992, Colorado has 
prohibited associations from requiring the affirmative vote of more than sixty-seven percent of the 
votes in an association in order to amend a declaration. See C.R.S. § 38–33.3–217(1)(a)(I). The 
impact of these two sources of law on CMRHA is unclear, however, as the Montezuma County 
District Court has twice found that CMRHA is not subject to the statutory provision in CCIOA.   

 
Prior to CCIOA, the Colorado Court of Appeals was asked to interpret an amendment 

provision in property covenants for a subdivision in El Paso County that prohibited the amendment 
of the covenants for a twenty-year period. See Johnson v. Howells, 682 P.2d 504 (Colo. Ct. App. 
1984). After the twenty-year period, the covenants in question allowed the amendment of the 
covenants with a sixty percent affirmative vote of the association members. In the Johnson case, 
the Court was asked to review a lower court’s order that had invalidated an amendment to the 
protective covenants on the basis that the amendment had not received the affirmative vote of sixty 
percent of the landowners. The lower court, however, ignored the twenty-year restriction on 
amendments. The Court of Appeals found that the lower court erred in ignoring the plain language 
in the covenants that prohibited amendments for a twenty-year period. Specifically, the Court of 
Appeals stated: 

We hold that, barring unanimous agreement among the owners to rescind or change 
the restrictive covenants, see 5 R. Powell, The Law of Real Property § 679[1] (P. 
Rohan rev. 1981); 2 American Law of Property § 9.23 (A.J. Casner ed. 1952), the 
covenants may not be amended within the initial twenty-year period.  

Id. at 505. Accordingly, the holding in the Johnson case stands for the proposition that unanimous 
consent of all landowners is required to amend covenant in a situation in which the amendment 
procedure stated in the covenants is not complied with by an association. Id.        

 
Likewise, given the language contained in the decisions of the Montezuma District Court, 

it appears likely that the District Court would find that amendment of the 1998 Covenants requires 
some action on the part of Redstone. As stated above, the District Court has twice recognized 
(Lyons Case and Nighteagle Litigation) that CMRHA recorded the 2005 and 2008 covenant 
amendments in the county property records and that these amendments were not authorized or 
signed by Redstone. Despite the existence of these two amendments, the District Court has twice 
chosen to interpret and apply Covenant 27 from the original 1998 Covenants. This, at the very 
least, implies that the Courts in these two cases did not believe that the 2005 and 2008 Amendments 
were effective.   

 
It should be noted, however, that we have not located a court decision that definitively 

ruled that the 2005 and 2008 Amendments are invalid. This means that the validity of the 2005 
and 2008 Amendments remains an open question and is subject to further litigation. In reality, 
CMRHA has essentially two options in order to get a definitive resolution of this issue.  First, 
CMRHA could file a declaratory judgment action in Montezuma County District Court and ask 
the Court for a determination as to amendment process and the enforcement of the 2005 and 2008 
Amendments. This action would likely require that all lot owners be made a party to the lawsuit. 
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Alternatively, CMRHA could attempt to enforce the 2005 and 2008 Amendments in the event that 
there is a violation of the covenants by a lot owner. As shown above, this would require CMHRA 
to bring a court action seeking an injunction and request attorney’s fees.  In the event that the Court 
finds that the 2005 or 2008 Amendments are not enforceable, CMRHA would likely be required 
to pay the attorney’s fee for the lot owner.  

 
In sum, in interpreting the plain language of Covenant 32, a Colorado court would likely 

apply the  plain language of the covenant which reserves the right to modify the covenants to 
Redstone subject to approval by CMRHA. This interpretation is consistent with two previous 
decisions issued by the Montezuma County District Court and does not appear to have been 
modified by any binding legal authority. This issue, however, does not appear to have been 
litigated, and therefore remains an open question. 

 
3) Is it possible for CMRHA to receive an assignment of any right reserved to Redstone? 

 
 Generally speaking, a part may assign any legal right it possesses to another person or 
entity as long as it legal possess the right and assignment has not otherwise been prohibited. 
 
 Here, Redstone reserved to itself certain rights under the 1998 Covenants. We have not 
located any assignment of these rights to any other entity or person. Accordingly, Redstone 
appears to still have possession of these rights.1  Under this situation, Redstone would be able to 
assign any rights it has under the 1998 Covenants to CMRHA. The assignment would then need 
to be signed and recorded in the County Clerk’s office.   

 
4) What is the procedure for amending the covenants of CMRHA? 

 
As stated above, it appears that the current procedure for modifying the covenants is for 

Redstone, or its assignee, to present an amendment to CMRHA for approval. “Approval” is not 
otherwise defined in the 1998 covenants. In the event that CMRHA were to obtain Redstone’s 
rights, the CMRHA Board would vote to present an amendment of the covenants to the 
membership for the membership’s approval. 
 
 Generally, an approval would require an affirmative vote of the membership. As no 
membership percentage is cited in the covenants, we would recommend that CMRHA use sixty-
seven percent of the votes in an association in order to amend. See Restatement (Third) of Property 
(Servitudes) § 6.10 (2000)(“an amendment adopted by members holding two-thirds of the voting 
power is effective for all purposes except as stated in subsections (2) and (3)”). 
 

5) What avenues exist for CMRHA to address short term rentals? 
 
 Currently, there do not appear to be any restrictive covenants in either the 1998 Covenants, 
the 2005 Amendments, or the 2008 Amendments that specifically address short term rentals. 

 
1 It should be noted that CCIOA provides that a failure to put a date certain for the termination of declarant rights 
creates a situation in which the declarant’s rights are void. C.R.S. § 38-33.3-205 . As stated above, however, 
CMRHA is operating under previous Court determinations that found that the provisions of CCIOA are not 
applicable to CMRHA.  
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Instead, it appears that the requirement stated in Covenant No. 2 of both the 1998 Covenant and 
the 2005 Amendments is being relied on in support of a prohibition of short-term rentals for main 
residence. There is also a prohibition in Covenant No. 3 of the 2005 Amendments that prohibits 
the rental of accessory dwellings.  The 2008 Amendments do not address short term rentals. 
 
 The Colorado Court of Appeals has held that a blanket prohibition on commercial uses and 
a restriction of property for residential purposes does not prohibit short term rentals. Houston v. 
Wilson Mesa Ranch Homeowners Ass'n, Inc., 360 P.3d 255 (Colo. Ct. App. 2015). In the Houston 
case, the Court stated that “we agree with the courts that have held that mere temporary or short-
term use of a residence does not preclude that use from being “residential.” Moreover, even if we 
were to find the covenants ambiguous in this regard, we would be required to adopt the 
construction of “residential” that favors the free and unrestricted use of Houston's property.” Id. 
Further, in the context of “commercial use,” the Court found  “[w]e…conclude that short-term 
vacation rentals such as Houston's are not barred by the commercial use prohibition in the 
covenants. Our conclusion is consistent with the Colorado Supreme Court's holding, in a different 
context, that receipt of income does not transform residential use of property into commercial use.” 
Id.  
 Accordingly, and in response to the Houston case,  should CMRHA wish to act regarding 
short term rentals for main residences, its first step would likely be to amend its covenants to 
prohibit the practice more clearly. If CMRHA wishes to take this step, it should also consider 
instituting a hearing procedure and a fee or fine structure to provide lot owners with due process 
and an avenue for CMRHA to enforce the covenants without immediately proceeding to court. 
 

Regarding the use accessory dwellings as rentals, the procedure for enforcement would 
largely be determined by how CMRHA decides to proceed regarding the analysis set forth in 
response to Question No. 2 above. In the event that CMRHA wishes to seek enforcement of the 
2005 Covenants, CMRHA could attempt to enforce the 2005 Amendments by bringing a court 
action seeking an injunction against a lot owner and request attorney’s fees. This would need to 
occur for each lot owner and each violation.  In the event that the Court finds that the 2005 
Amendments are not enforceable, CMRHA would likely be required to pay the attorney’s fee for 
the lot owner.  
 

V. Conclusion 
 
 As shown above, the Articles of Incorporation do not materially limit the operation of 
CMRHA to  road maintenance, the plain language of Covenant 32, would likely lead a court to 
determine that modification of the covenants requires action by Redstone, CMRHA may seek an 
assignment of rights from Redstone, the covenants may likely be amended by complying with the 
amendment provisions of the original covenants and seeking approval by 67% of the membership, 
and CMRHA would likely need to amend its covenants in order to address short term rentals. 
 












































































































































